STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 16, 822
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Aging and Disabilities (DAD) substantiating a report of abuse

by the petitioner against a disabled adult.

FI NDI NGS OF FACT

1. On August 2, 2000 DAD received a report froma
community nental health services organization that the
petitioner, an enployee of that organization, had physically
and enotionally abused S, a nentally retarded adult who was a
client of that organization, while she was in the petitioner's
care. The allegations stenmed primarily fromthe eyew tness
account of another enpl oyee of the organization who was with
the petitioner caring for S at the tine of the alleged
i nci dent .

2. The coworker told the DAD investigator and testified
at the hearing that on the evening of July 31, 2000 she and
the petitioner were providing overnight crisis respite care
for Sat a day facility owned by the community nental health

servi ce.
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3. S, who is fifty-four, has a history of aggressive and
sel f - abusi ve behavior. She is nonverbal, but can understand
si npl e communi cation and directions and can usually
comuni cate her own needs to her caregivers. She was
descri bed as short, stout, and physically quite strong.

4. Prior to the incident in question S had been living
for two nonths with a honme provider in a private residence. S
had her own roomin this hone with a bed, but the provider
testified that sonetines S chose to sleep on the floor of her
room

5. In July 2000 S's hone provider had fallen and broken
her wist, which was in a cast. S would sonetines grab the
home provider's wist when she was agitated in what appeared
to be a deliberate attenpt to hurt the hone provider. On July
31, 2000 the home provider was having difficulty coping with S
and asked the agency to provide respite care for S overnight.

6. The petitioner had worked with the agency for 11
years as a respite care provider for disabled adults. She had
worked regularly with S since 1996, and at the tinme in
guestion was providing day care for S several tinmes a week.
She had devel oped a close relationship with S and was hi ghly
regarded by her enployer and by S's |egal guardian and by S's
home provi der.

7. As aclient of the nental health agency S had a
witten support plan or "protocol" that her caregivers were
expected to review and be famliar with. The prinmary
conmponent of the plan centered on S's self-injurious behavior.

The plan contained a nulti-step process to try to redirect S
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when she engaged in that behavior and, if necessary for S's
safety, specifically defined physical interventions that would
mnimze trauma to S. Under no circunstances were S's
caregivers to shout or swear at her or to physically coerce
her unl ess her safety was in jeopardy.

8. On the evening of July 31 S was taken from her hone
and brought to the agency's day care center. The center was
only margi nally equi pped for overnight stays. A futon
mattress and bl ankets were available for sleeping. There were
only rudi mentary cooking and eating facilities.

9. Wien S was brought to the center that night a male
caseworker and a femal e substitute respite worker had been
called in to care for S. The substitute had worked with S on
occasi on previously and was aware of S's protocol, but she had
had only Iimted previous experience working with S. The
petitioner was scheduled to arrive at 10 p.m to spell the
mal e casewor ker.

10. The petitioner did arrive at the center around 10
p.m, and began naki ng sl eeping arrangenents for S and the
substitute coworker. The coworker testified that the
petitioner appeared to be under stress when she arrived and
showed little patience with S. The petitioner admtted, and

S's home care provider testified that she al so knew that the
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petitioner had recently been under sonme personal stress
unrel ated to her work.

11. There appears to be no dispute that the agency
considered Sto be "in crisis" that night and that her
behavi or was especially difficult. The coworker testified
that the petitioner yelled and swore at S that night and was
physically forceful trying to help S put her nightgown on.

12. The coworker also testified that the petitioner
"made"” S sleep on the floor while she and the coworker sl ept
on the mattress. There is no evidence, however, that S wanted
to sl eep anywhere but on the floor that night. It does not
appear that any of them got nore than a few hours sl eep that
ni ght.

13. Early the following norning the three of themwent in
the petitioner's car for coffee and bagels and returned to the
center to eat them \Wen they got back to the center S would
not go inside and ran to the side of the building toward a
garden hose with a nozzle that she had a history of attenpting
to use to abuse herself with. S grabbed the hose nozzle and
began hitting and scraping herself on the head with it. The
coworker testified that the petitioner forcefully took the
hose fromS and forcibly led her by the wists into the center
where she continued to hold S s arns and yell at her.

14. The coworker stated that S appeared to be upset and
"shocked" but cal med down soon thereafter. The coworker
stated she did not attenpt to intervene because she deferred

to the petitioner's experience with S, but |ater that norning
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t he coworker told her supervisor of the incidents that had
occurred early that nmorning and the night before.

15. Later that norning, August 1, 2000, the petitioner's
supervi sor was at the center and observed the petitioner being
verbally harsh with S, including an incident where the
petitioner threatened to take S's hat fromher. The
supervi sor was concerned because the petitioner appeared to be
"spiteful™ and "overstressed" in her dealings with S. The
petitioner stated that shortly before the supervisor had cone
into the room S had grabbed her by the hair and she had
struggled with Sto get her to rel ease her grinp.

16. The next day, the "senior |eader"” at the agency net
with the petitioner to discuss the incidents. He testified
that the petitioner told himshe didn't recall the specifics
of the events but admtted she m ght have sworn at S. She
told the | eader that she had been having personal difficulties
and was seeing a therapist. The agency relieved the
petitioner of her duties and reported the incidents to DAD

17. After its investigation, DAD determ ned that the
incidents constituted statutory abuse of S by the petitioner.

18. Although the petitioner denies the details and
severity of nost of the allegations, the weight of credible
evi dence establishes that the incidents in question occurred
|argely as reported and testified to by the coworker and
supervisor who were with the petitioner the evening of July 31
and the norning of August 1, 2000.

19. The evidence does not establish, however, that any of

the petitioner's actions toward S placed S's |ife, health, or
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wel fare in jeopardy or were likely to result in the inpairnent
of Ss health. It also cannot be found that the petitioner
ever intended to harm S or acted in reckless disregard of S's
heal t h.

20. S s guardian and her honme provider both testified in
the petitioner's behalf at the hearing. Although neither of
them wi t nessed the incidents in question or woul d condone what
was reported about them both testified that S was a difficult
client and that the petitioner was an excel |l ent caregiver for

her .

CORDER

The Departnent's decision substantiating the report of

abuse by the petitioner is reversed.

REASONS
33 V.S. A 8 6902 includes the follow ng:
As used in this chapter:
(1) "Abuse" neans”

(A) Any treatnent of an elderly or disabled adult
whi ch places life, health or welfare in jeopardy or which
is likely to result in inpairnment of health;

(B) Any conduct committed with an intent or
reckl ess disregard that such conduct is |ikely to cause
unnecessary harm unnecessary pain or unnecessary
suffering to a elderly or disabled adult;

(© Unnecessary confinenment or unnecessary
restraint of an elderly or disable adult;
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(5) "Disabled adult"” nmeans a person ei ghteen years
of age or ol der, who has a di agnosed physical or nental
i mpai r ment .

(12) "Substantiated report™ nmeans that the
conmmi ssi oner or the conmm ssioner's designee has

determ ned after the investigation that a report is based

upon accurate and reliable information that would |lead a

reasonabl e person to believe that the elderly or disabled

adult has been abused, negl ected or exploited.

As noted above, at the tinme of the incidents in question
S' s behavior was particularly difficult. She was being
particularly aggressive with increased attenpts to engage in
sel f -abusi ve behavior. Unfortunately, the petitioner was al so
under a lot of stress at that tine.

Al though it is clear fromthe evidence that the
petitioner violated her enployer's protocols for dealing with
S' s behaviors on the dates in question, it cannot be concl uded
this anounted to abuse of S as defined in the above statute.
There is no evidence that any of the petitioner's actions
(ot her than perhaps sone nonentary "shock"”) had any adverse
physi cal or nmental effect on S, or were likely to do so,
either long or short term

Al t hough protocols exist for the welfare and safety of
individuals Iike S, it has not been shown that an isol ated
| apse in such protocols by a caregiver, especially under
unusual and stressful circunstances, necessarily results, or
is likely to result, in harmto the disabled person. Nor can
it be concluded that nmonentary non-injurious physical

restraint and redirection applied to a disabled adult to

prevent sel f-abusive or violent behavior constitutes abuse of
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t hat individual sinply because it exceeds the disabled
i ndi vidual's protocols.

Wt hout question, disabled adults are entitled to
treatment and care that maxim zes their dignity and persona
choi ces; and comunity nental health agencies nust insist that
t heir enpl oyees provide such treatnent to their clients at al
times. Unfortunately, fromthe petitioner's testinony it
appears that over time she found it difficult to avoid the
tendency to relate to Sin a maternal as opposed to a strictly
prof essi onal manner. Based on the evidence, however, the
wor st that can be found is that on the days in question the
petitioner treated S nmuch the sanme way that a stressed and
di stracted parent mght treat an unruly child. While this was
an i nappropri ate and unaccept abl e professional standard of
care, absent any showing of harmto S, or the likelihood of
harm it cannot be concluded that the petitioner's actions on
the days in question constituted "abuse"” of S within the
meani ng of the above statute.

HHH



